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INTRODUCTION

Every state in the Union has some form of law that allows certain
members of the public to carry concealed weapons, either with or without a
permit. South Carolina currently requires a concealed weapons permit
(CWP), 2 but some people question whether the state should amend the law
to allow South Carolinians to carry concealed weapons without a permit.3 To
ensure that laws are well-tailored to the needs of the state, the South
Carolina legislature should consider a variety of factors before deciding
whether to remove the permit requirement.
In order for South Carolina's General Assembly to make an informed
decision on gun-carry laws, thorough investigation and analysis must be
conducted to ensure the best outcome for the people of South Carolina. This
Note seeks to accomplish just that. In anticipation of the wave of proposed
changes headed our way, it is imperative that state lawmakers carefully
evaluate a variety of factors before voting on any legislation to change guncarry requirements. As a tool intended for use by the General Assembly, this
Note intentionally withholds judgment as to whether any proposed change is
good or bad as a matter of policy. Rather, this Note seeks to provide a
framework for policy-makers to weigh different policy proposals by

1.

John R. Lott Jr., Concealed Carry Permit Holders Across the United States: 2016,
RESEARCH CTR. 1, 5 (July 26, 2016), http://papers.ssm.com/
sol3/papers.cfm?abstract id=2814691.
2.
See S.C. CODE ANN. § 16-23-460 (2015) (providing that the prohibition on carrying
a concealed weapon does not apply to individuals carrying in compliance with the CWP
provisions contained in Article 4, Chapter 31 of Title 23); see, e.g., § 23-31-215 (Supp. 2015)
(providing for the issuance of such CWPs).
3.
In 2015, the South Carolina House of Representatives advanced an effort to remove
the permit requirement in House Bill 3025, but that effort died with the end of the legislative
session in 2016. H.R. 3025, 2015-16 Gen. Assemb., 121st Sess. (S.C. 2015).
CRIME
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identifying and discussing relevant factors for consideration. It is up to
lawmakers to decide which factors are of more value.
Finally, this Note is also of benefit to the informed citizen who seeks to
be a part of the decision-making process. The future, safety, and wellbeing
of the state of South Carolina ultimately rests upon those who put legislators
in office and keep them accountable. Proposed changes to concealed carry
legislation are inevitable; legislators and voters alike must be ready to
address those proposals head-on.
This Note proceeds in six Parts, of which this introduction is the first.
Part II addresses the various permitting regimes found throughout the United
States. Part III explores the current legal status of permitting regimes in the
United States. Part IV evaluates the policy considerations underlying the
carry of concealed weapons. Part V explores how concealed weapons
permitting can be structured to advance preferred policies. The Note
concludes in Part VI by suggesting areas for future research and calling for
the informed evaluation of current gun-carry legislation by the South
Carolina General Assembly.
II.

PERMITTING REGIMES IN THE UNITED STATES

In the United States, permitting regimes are much more complicated
than a simple choice between permits and no permits. States have much
room for experimentation, and each state has crafted legislation with an eye
to the risks and benefits of different approaches to regulating the carry of
concealed weapons. Over the past several decades, legislation has changed
form all over the United States, producing different outcomes for each state.
A.

Types ofPermittingLaws

Every state has legalized the public carry of handguns. However, each
state's respective gun-carry law prescribes very different provisions and
restrictions. Some states require a permit to carry while other states do not.
Furthermore, some states allow people to carry openly while other states do

4.
Lott, supra note 1.
5.
See, e.g., Open Carrying, LAW CTR. TO PREVENT GUN VIOLENCE,
http://smartgunlaws.org/gun-laws/policy-areas/firearms-in-public-places/open-carrying/
(last
visited Jan. 6, 2017) ("Thirty-one states allow the open carrying of a handgun without any
license or permit, although in some cases the gun must be unloaded.").
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6

not. Finally, some states require that permits be issued to eligible citizens,
*
7
while other states exercise discretion in issuing permits.
1.

Concealedor Open Carry

Five states (and the District of Columbia) prohibit the open carry of
handguns in public, including California, Florida, Illinois, New York, and
South Carolina.8 Fifteen states require a permit to openly carry, 9 while the
remaining thirty states allow open carry without a permit (with some
restrictions in at least eight of those states).' 0
2.

ConcealedCarry: Permittingand PermissiveRegimes

To date, most states (and the District of Columbia) require citizens to
obtain a permit to carry concealed weapons in public," with the exception of
nine states that allow concealed carry without a permit: Alaska, Arizona,
Idaho, Kansas, Maine, Missouri, Vermont, West Virginia, and Wyoming.12

6. Id.
7.
See Lott, supra note 1, at 10 (providing that whether government officials have
discretion in issuing permits has a significant effect on the percentage of adults with permits in
that particular state).
8.
LAw CTR. TO PREVENT GUN VIOLENCE, supranote 5.
9.
Id. See also Open Carry, OPENCARRY.ORG, http://www.opencarry.org/maps/mapopen-carry-of-a-properly-holstered-loaded-handgun/ (last visited Feb. 24, 2017) (providing
that the following fifteen states require a permit to openly carry a weapon in public:
Connecticut, Georgia, Hawaii, Indiana, Iowa, Maryland, Massachusetts, Minnesota, Missouri,
New Jersey, Oklahoma, Rhode Island, Tennessee, Texas, and Utah).
10. LAW CTR. TO PREVENT GUN VIOLENCE, supra note 5 (providing that the following
thirty states allow open carry without a permit: Alabama, Alaska, Arizona, Arkansas,
Colorado, Delaware, Idaho, Kansas, Kentucky, Louisiana, Maine, Michigan, Mississippi,
Montana, Nebraska, Nevada, New Hampshire, New Mexico, North Carolina, North Dakota,
Ohio, Oregon, Pennsylvania, South Dakota, Vermont, Virginia, Washington, West Virginia,
Wisconsin, and Wyoming).
11.

LAw CTR. TO PREVENT GUN VIOLENCE, supranote 5.
ALASKA STAT. § 11.61.220(a) (2013); ARIZ. REV. STAT. § 13-3102 (2014); ARIZ.
REV. STAT. §§ 4-224, 4-229 (2016); IDAHO CODE § 18-3302 (2016); ID § 1389 (2016); KAN.
STAT. ANN. § 21-6302(4) (West 2015); ME. STAT. tit. 25, § 2001-A. (2015); Mo. ANN. STAT.
§§ 571.030, 571.107 (West 2017); W. VA. CODE § 61-7-3 (2016); WYo. STAT. ANN. § 6-8104 (2016). See also VT. STAT. ANN. tit. 13, §§ 4004, 4016 (2016) (outlawing the concealed

12.

carry of a firearm in schools and courthouses).
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ConcealedCarry Permits: "Shall-Issue" or "May Issue"

Generally, concealed weapons permit regimes can be divided into two
categories: "may-issue" and "shall-issue."1 3 The designation of "may-issue"
indicates that a state has discretion over who is issued a weapons permit,
while a "shall-issue" state is required by law to issue weapons permits to all
eligible citizens who request them. 14
B. PermittingHistory Across America
Every state has the purview to draft its own gun-carry laws, resulting in
a wide range of options employed in a host of different states." There is a
growing trend toward less restrictive gun-carry laws, with more states
allowing people to legally carry in public, either with or without a permit.
In order to understand the present trend's overall trajectory, the larger
historical context must be considered.

13.

LAW CTR. TO PREVENT GUN VIOLENCE, supra note 5.

14. Jacob Paulsen, The Difference Between Shall Issue May Issue and Constitutional
Carry, OPENCARRY.ORG (June 23, 2015), https://www.concealedcarry.com/law/thedifference-between-shall-issue-may-issue-and-constitutional-carry/
(providing
that the
following nine states may issue permits to carry concealed weapons in public: California,
Connecticut, Delaware, Hawaii, Maryland, Massachusetts, New Jersey, New York, and Rhode
Island). The following thirty-eight states have "shall issue" permit schemes: Alaska, Arizona,
Arkansas, Colorado, Florida, Georgia, Idaho, Indiana, Iowa, Kansas, Kentucky, Louisiana,
Maine, Michigan, Minnesota, Mississippi, Missouri, Montana, Nebraska, Nevada, New
Hampshire, New Mexico, North Carolina, North Dakota, Ohio, Oklahoma, Oregon,
Pennsylvania, South Carolina, South Dakota, Tennessee, Texas, Utah, Virginia, Washington,
West Virginia, Wisconsin, and Wyoming. Kevin Behne, Packing Heat: Judicial Review of
Concealed Carry Laws Under the Second Amendment, 89 S. CAL. L. REV. 1343, 1347 n.23
(2016) (citing William J. Krouse, Gun Control Legislation in the 113th Congress, CONG.
RESEARCH SERV. 42 n.121 (Jan. 8, 2015), http://fas.org/sgp/crs/misc/R42987.pdf.); see also
LAW CTR. TO PREVENT GUN VIOLENCE, supra note 5 (providing that "shall-issue" states can
be further divided into "limited discretion shall-issue" and "no discretion shall-issue").
15. See, e.g., LAW CTR. TO PREVENT GUN VIOLENCE, supra note 11 (providing that,
despite federal concealed carry rights for former law enforcements officers, states are not
precluded from placing limits or restrictions on these federal rights when these individuals
carry on government property or giving the same right to owners of private property to restrict
or limit these federal rights on their private property).
16. Id
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RestrictedEra (1850s-1980s)

During the Restricted Era, concealed carry was either barred completely
or allowed under very restrictive permitting regimes.' 7 Laws banning
concealed carry spread throughout the United States as an attempt to keep
guns away from rowdy and unruly people. In 1911, the state of New York
enacted the Sullivan Act, which was a landmark "may-issue" law that was a
very influential model for the restriction of concealed carry in the United
States.1 9 The Sullivan Act, named for New York State Senator Timothy "Big
Tim" Sullivan, established licensing requirements for possession, purchase,
20
or concealed carry of handguns. It remains in effect today with a few
revisions, such as expansion of the permit requirement to the purchase of
long guns.21 Although the law was very restrictive, it was a move away from
an outright ban on concealed carry. Restrictive concealed carry laws, such as
the Sullivan Act, enabled the well-connected and wealthy to carry weapons
while implicitly excluding the less wealthy and racial minorities.22
2.

Right-to-Carry Era or "Shall-Issue" Concealed Carry Era
(1980s-Present)

The movement away from the Restricted Era arose out of contempt for
the growth of anti-gun interest groups and legislation in the 1960s and
1970s.23 It appears that the passage of "shall-issue" concealed carry in

Florida in 1987 was the key turning point for the movement toward
24
liberalized CWP laws. Although Florida was not the first state to enact
"shall-issue" concealed carry, the passage of its CWP law did open the
floodgates for a massive expansion of the number of states with liberalized
25
concealed carry laws.
26
Prior to 1987, only five states had "shall-issue" CWP laws. In the three
years following the passage of Florida's CWP law, five other states followed

17. BRIAN A. PATRICK, RISE OF THE ANTI-MEDIA: IN-FORMING AMERICA'S
CONCEALED WEAPONS CARRY MOVEMENT 2 (2010).
18. Id. at 14 (quoting CarryingConcealed Weapons, N.Y. TIMES, Aug. 16, 1868, at 4).
19. Id. at 6.
20. Id.
21. Id.
22. Id. at 16.
23. Id. at 61.
24. Id. at 39.
25. Id.
26. David Yamane, The History of Concealed Weapons Laws in the UnitedStates, Part
3: The Rise of the Shall-Issue (Right-to-Carry) Era of Concealed Carry, GUN CULTURE 2.0
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suit. 27 By 2000, twenty-eight states had "shall-issue" CWP laws.28 As of

January 2017, thirty-three states have "shall-issue" CWP laws, nine states
29
have "may-issue" laws, and ten states have no CWP requirement.
C. South Carolina'sPermittingLaws: Past and Present
Prior to 1996, South Carolina was a "may-issue" state.30 In 1996, South
Carolina became a "shall-issue" state, 3' still requiring all residents and
"qualified non-residents" wishing to carry a concealed weapon in public to
obtain a concealed weapons permit, and that law is still in effect today.32 The
South Carolina Law Enforcement Division (SLED) oversees the issuance of
*33
permits.
To obtain a permit, a person must be at least twenty-one years old and
not be prohibited by state law from possessing a firearm, such as by a felony
conviction.34 Furthermore, all applicants must complete various application
materials, including fingerprints and vision data, and pay a fifty-dollar fee to
SLED. 35 Finally, applicants must successfully complete a handgun education
course.36 Course instructors often charge an additional fee for the
instruction, which usually ranges between fifty and one-hundred dollars.37

BLOG (June 19, 2014), https://gunculture2point0.wordpress.com/2014/06/19/the-history-of-

concealed-weapons-laws-in-the-united-states-part-3-the-rise-of-the-shall-issue-right-to-carryera-of-concealed-carry/.
27. Id
28. Id
29. LAW CTR. TO PREVENT GUN VIOLENCE, supra note 5. See also ALASKA STAT.
§ 11.61.220(a) (2013); ARIz. REV. STAT. § 13-3102 (2014); IDAHO CODE § 18-3302 (2016);
ID § 1389 (2016); KAN. STAT. ANN. § 21-6302(4) (West 2015); ME. STAT., tit. 25, § 2001-A.
(2015); Mo. ANN. STAT. §§ 571.030, 517.121 (West 2017); VT. STAT. ANN. tit. 13, §§ 4004,
4016 (2016) (outlawing the concealed carry of a firearm in schools and courthouses); W. VA.
CODE § 61-7-3 (2016); WYo. STAT. ANN. § 6-8-104 (2016).
30. Why S.C. Needs a ConstitutionalCarry Law, S.C. POLICY COUNCIL (July 21, 2014),
http://www.scpolicycouncil.org/research/individual-liberty/constitutional-carry.
31. Id
32. S.C. CODE ANN. § 23-31-215 (2015).
33. Id; see also § 16-23-500 (Supp 2016) (prohibiting possession of a firearm by an
individual who has been convicted of a felony).
34. § 23-31-215.
35. Id
36. §§ 23-31-2104, 215(A)(5).
37. See, e.g., SC Concealed Weapon Permit Class, PALMETTO STATE ARMORY,
http://psadefense.com/training-3/cwp (last visited Jan. 6, 2017) (showing a class fee of fifty
dollars);
see also,
e.g.,
Concealed Weapon Permit, S.C.
GUN
SCHOOL,
http://www.segunschool.com/CWP.html (last visited Jan. 6, 2017) (showing a class fee of
eighty

dollars);
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According to South Carolina statute, a permit course must at least cover
the following topics and practices:
[I]nformation on the statutory and case law of this State relating to
handguns and to the use of deadly force; information on handgun
use and safety; information on the proper storage practice for
handguns with an emphasis on storage practices that reduces the
possibility of accidental injury to a child; and the actual firing of the
handgun in the presence of the instructor.3 8
The course is administered by an approved instructor 39 and often takes
eight hours to complete, though the eight-hour requirement was removed in
2014.40 Furthermore, after completing the class, permit applicants must wait
up to three months to receive the actual permit after SLED performs
background checks and processes the applicants' fingerprints.41
In 2008, the age to possess a handgun in South Carolina was lowered
42
from twenty-one to eighteen. That change conforms with federal law that
prohibits possession of a handgun or handgun ammunition under the age of
eighteen,43 with some exceptions.44 However, federal law still mandates that
gun retailers may not sell handguns to persons under twenty-one years of
age. 45 This means that an eighteen-year-old in South Carolina may legally
purchase handguns from private individuals or receive handguns as gifts, but
may not purchase them from gun retailers. However, the twenty-one-year
age requirement for concealed carry remains in effect.46

http://www.defenderrange.com/cwp.html (last visited Jan. 6, 2017) (showing a class fee of
eighty-five dollars).
38. § 23-31-210(4)(a)(i)-(iv).
39. § 23-31-210(4)(a).
40. See infra note 171.
41. See infra note 172.
42. § 16-23-30(A)(3) (showing it is unlawful to sell a handgun to any person under the
age of eighteen).
43. 18 U.S.C. § 922(x)(2), (5) (2012).
44. § 922(x)(3) (noting exceptions to the Federal minimum age for possession of a
handgun or handgun ammunition include the temporary transfer and possession of handguns
and handgun ammunition for specified activities including employment, ranching, farming,
target practice, and hunting).
45. Id. §§ 922(b)(1), (c)(1).
46. S.C. CODE ANN. § 23-31-215 (1976).
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III. THE LEGAL STATUS OF PERMITTING REGIMES IN THE UNITED STATES

While CWP laws are established by the states, the United States
Supreme Court has yet to recognize a constitutional right to carry a gun in
public under the Second Amendment to the United States Constitution.
However, the Court has dealt with issues pertaining to the Second
Amendment that help frame the discussion into which CWPs fall. A series of
recent Supreme Court cases clarified the scope of gun-related rights, while
several federal judicial circuits have taken some positions of their own on
the issue.
A.

ConstitutionalStatus ofPermittingLaws

The Second Amendment to the United States Constitution states: "A
well regulated Militia, being necessary to the security of a free State, the
right of the people to keep and bear Arms, shall not be infringed." 47 The
wording of the Second Amendment carries some ambiguity, which has led
to a host of disputes as to its interpretation and application, especially in the
modem context.
The Supreme Court addressed the right to own and use guns in two
major cases: District of Columbia v. Heller and McDonald v. Chicago. As
seen below, the holdings in Heller and McDonald do not explicitly articulate
the right to publicly carry a weapon.48 While the Second Amendment
guarantees the right to keep and bear legally-obtained arms in the home, the
Court's silence as to state bans on concealed carry means that bans appear to
be presumptively constitutional at present, though no state currently bans
concealed carry.49 Consequently, a right to concealed carry is not currently
guaranteed by the Second Amendment, but states may establish licensing
requirements that allow people to carry legally-obtained handguns.

47. U.S. CONST. amend. II.
48. See Dist. of Columbia v. Heller, 554 U.S. 570, 635 (2008) (holding the right to
legally possess firearms in the home was protected by the Second Amendment); see also
McDonald v. Chicago, 561 U.S. 742, 791 (2010) (holding the Second Amendment protection
of the right to possess firearms in the home extends to the states).
49. James Bishop, Note, Hidden or on the Hip: The Right(s) to Carry After Heller, 97
CORNELL L. REv. 907, 909 (2012) (citing Dist. of Columbia v. Heller, 554 U.S. 570, 624-27
(2008)).
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Second Amendment: Heller and McDonald

In District of Columbia v. Heller, the Supreme Court held that the right
to legally own and use firearms in the home for self-protection is guaranteed
under the Second Amendment to the United States Constitution. 50 That right,
however, can be restricted by the states. 5' The Court came to its conclusion
by considering a challenge to the District of Columbia's then-existing ban on
handguns and overturning the ban as unconstitutional. 52
Prior to that decision, handgun possession in the home was banned in
the District of Columbia because of the frequent use of handguns, which are
easy to use and conceal, in crime. 53 Firstly, the District of Columbia
regulatory scheme prohibited the possession of unregistered firearms in the
home, while simultaneously prohibiting the registration of handguns.54
Secondly, the carry of unlicensed firearms was prohibited, but the police
chief could issue one-year licenses. Finally, all lawfully obtained firearms
were required to be kept unloaded and disassembled or bound by a trigger
56
lock, thus being rendered nonfunctional.
The plaintiff in this case
attempted to register a handgun for use in home-defense, but was denied a
permit. The Court's evaluation of firearm use in Heller included the
Second Amendment's wording, drafting history, and interpretation by
scholars, courts, and legislators to determine the amendment's intended
58
purpose.
Finding that the Second Amendment was drafted to prevent the federal
government from disarming the people and from instituting a politicized
army to rule, the Court specifically addressed the first and third provisions at
issue by holding that the Second Amendment protects an individual right to
possess firearms unrelated to service in a militia, and to use those weapons
for lawful purposes, such as self-defense, within the home.59 While the right
to keep and bear arms is not unlimited, such as in the case of felons and the
mentally ill, the Second Amendment generally confers a right to defend
oneself in the home with firearms.6o As such, the ban on registration of

50.
51.
52.
53.
54.
55.
56.
57.
58.
59.
60.

Heller, 554 U.S. at 636.
Id.
Id. at 635.
Id. at 574, 634.
Id. at 574-75.
Id. at 575.
Id.
Id.
Id. at 574-628.
Id. at 628-29.
Id. at 626, 628-29.
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firearms and the requirement to keep guns nonfunctional were found to be
unconstitutional. The Court's conclusion upheld the notion of an ancient
right to keep and bear arms as a means of self-defense. Ultimately, the Court
found the District of Columbia's regulatory regime overly restrictive of the
62
right to self-defense.
The Supreme Court upheld and further clarified the right to possess
handguns in McDonald v. City of Chicago, in which the Court overturned
63
the City of Chicago's ban on handguns. In this case, the Court incorporated
the Second Amendment to the states through the Fourteenth Amendment's
64
Privileges and Immunities Clause and Due Process Clause. Importantly,
the same limits of the Heller decision carry over to the states, such as
exceptions for felons and the mentally ill, but the McDonald decision
effectively restricts state and local governments from banning the possession
and use of firearms in the home.
2.

ConstitutionalRight to Concealed Carry in Public

Although the United States Supreme Court has yet to address the
constitutionality of bans on carrying weapons in public, several federal
judicial circuits have delved into that issue.
In 2012, the Second Circuit Court of Appeals held in Kachalsky v.
County of Westchester that New York state's "may-issue" law, which denies
concealed weapons permits to applicants unless the applicant can show
"proper cause" that their application should be granted, did not violate the
66
Second Amendment. The court applied intermediate scrutiny, which is a
standard of review maintaining that when the legislature makes laws
governing a particular issue, the legislation must be substantially related to
the achievement of an important governmental interest."
Taking the view that state regulation of firearm use in public was
enshrined within the scope of the Second Amendment when it was adopted,
the court held that tradition clearly indicated a substantial role for state

61. Id at 635.
62. Id at 636.
63. McDonald v. Chicago, 561 U.S. 742, 750 (2010).
64. Id. at 791.
65. See id. at 791 (providing that "a provision of the Bill of Rights that protects a right
that is fundamental from an American perspective applies equally to the Federal Government
and the States").
66. See Kachalsky v. Cty. of Westchester, 701 F.3d 81, 101 (2d Cir. 2012) (holding that
New York's proper cause requirement did not violate Plaintiffs' constitutional rights under the
Second Amendment).
67. Id at 96.
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regulation of the carrying of firearms in public.6 The court made a
distinction between carrying guns in the home and outside of the home,
suggesting that a standard less demanding than strict scrutiny should govern
the constitutionality of laws that limit the carry of guns outside the home
since other provisions in the Constitution have been held to make that
distinction (such as in Lawrence v. Texas,69 where sex inside the home was
held to be more protected than sex outside the home). 70 Thus, intermediate
scrutiny was appropriate since the important government interest in
regulating firearms was established by tradition.
That same year, the Seventh Circuit Court of Appeals held in Moore v.
Madigan that Heller and McDonald extend a constitutional right to carry
weapons in public.7 ' At issue in Moore was Illinois' "no-issue" law, which
banned the concealed carry of weapons in public by civilians. 72 The court
found that the wording of the Second Amendment does not confine the
keeping and bearing of weapons to inside the home since confrontations are
not confined to the home.73 As such, the interest in self-defense is just as
important in public as it is in the home and should be protected in the same
fashion.74 Thus, the Seventh Circuit Court of Appeals found a constitutional
right to carry a weapon in public for self-defense.
Importantly, the court in Moore stated that its opinion was not based on
any degree of scrutiny, noting its discord with the Second Circuit's opinion
in Kachalsky that prescribed intermediate scrutiny for such cases. However,
the court concluded that gun-carry bans must present more than a rational
basis for believing that such a ban can be justified by an increase public
76
safety, which it held was not satisfied by Illinois. In fact, the court in
Moore found Illinois' "no-issue" law to be ineffective at reducing gun

68. Id. at 96.
69. 539 U.S. 558 (2003).
70. Id. at 94.
71. Moore v. Madigan, 702 F.3d 933, 942 (7th Cir. 2012).
72. Id.
73. Id.
74. Id.
75. Id. at 935-36 ("A right to bear arms thus implies a right to carry a loaded gun
outside the home.") (quoting Dist. of Columbia v. Heller, 554 U.S. 570, 592, 628 (2008);
McDonald v. Chicago, 561 U.S. 742, 744 (2010)).
76. Compare id. at 941 ("[O]ur analysis is not based on degrees of scrutiny, but on
Illinois's failure to justify the most restrictive gun law of any of the 50 states."), with
Kachalsky v. Cty. of Westchester, 701 F.3d 81, 96 (2d Cir. 2012) (applying intermediate
scrutiny).
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violence." Furthermore, the court's decision indicates that such a law would
not survive strict scrutiny were the Supreme Court to rule on the issue.78
Other federal court decisions have addressed the right to keep and bear
arms, though in the context of bans on the possession of assault rifles rather
than bans on concealed carry.79 While these two issues are only somewhat
related, the following cases illustrate the variety of interpretations that courts
take on the Second Amendment, even within the same court.
Just three years after Moore, the Seventh Circuit reviewed another
Second Amendment case. In Friedman v. City of Highland Park, Illinois,80
the Seventh Circuit Court of Appeals addressed a challenge in 2015 to the
City of Highland Park, Illinois' ban on the possession of assault rifles and
high-capacity magazines.8 ' Similar to its ruling in Moore, the Seventh
Circuit abstained from applying any tier of scrutiny to the issue at hand.82
Instead, it considered whether the regulation banned weapons that were
common at the time of its ratification or those that had some reasonable
relationship to the preservation or efficiency of a well-regulated militia, and
whether law-abiding citizens retained adequate means of self-defense.8 3
The court found that Highland Park's ban on assault rifles and highcapacity magazines was not injurious to the right to keep and bear arms
because other types of arms were still legal and available for use in self84
defense. Furthermore, the court found that the ban was justifiable because
assault weapons are more dangerous to the public in the aggregate and

77. Moore, 702 F.3d at 942.
78. See id. at 939 ("In sum, the empirical literature on the effects of allowing the
carriage of guns in public fails to establish a pragmatic defense of the Illinois law.") (citing
James Bishop, Note, Hidden or on the Hip: The Right(s) to CarryAfter Heller, 97 CORNELL L.
REv. 907, 922-23 (2012); MARK V. TUSHNET, OUT OF RANGE: WHY THE CONSTITUTION
CAN'T END THE BATTLE OVER GUNS 110-11 (2007)).
79. See id. at 942; see also id. at 949 n.1 (Williams, J., dissenting) (noting that many
state courts that have addressed a state constitutional right to bear arms have used a
"reasonable regulation" standard, which is a test more deferential than intermediate scrutiny,
but which does not permit states to prohibit all firearm ownership).
80. See, e.g., Friedman v. City of Highland Park, 784 F.3d 406, 407 (7th Cir. 2015)
(discussing Illinois' law banning assault rifles and high-capacity magazines), cert. denied, 136
S. Ct. 447 (2015)); Kolbe v. Hogan, 813 F.3d 160, 168 (4th Cir. 2016) (discussing Maryland's
ban on "assault weapons").
81. Friedman, 784 F.3d at 407.
82. See id. at 410 (finding that inquiry into the application of the proper level of scrutiny
does not resolve any concrete dispute). See also Moore, 702 F.3d at 941 (finding a state law to
be unconstitutional based not on a tier of scrutiny, but on the state's failure to justify
America's most restrictive gun law).
83. Id
84. Id at 411.
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banning them may result in less carnage in mass shootings. 5 Consequently,
the court held that the ban on assault rifles and high-capacity magazines was
constitutional.

6

In contrast to the Seventh Circuit, the Fourth Circuit Court of Appeals
held in its 2016 decision of Kolbe v. Hogan that strict scrutiny should have
been applied by a District Court in reviewing a Maryland ban on assault
rifles and high-capacity magazines. 7 The Fourth Circuit articulated that
because the law posed a substantial burden to a core protection of the
Second Amendment, strict scrutiny was the proper standard and the District
Court wrongly applied intermediate scrutiny in its decision to uphold the
constitutionality of the law. Subsequent to the February 2016 ruling in this
case, the Fourth Circuit granted the Maryland Attorney General's petition
for a rehearing en banc, deciding in February 2017 that the District Court
properly upheld the law as constitutional under the intermediate scrutiny
standard of review. 89
What is puzzling about the aforementioned federal appellate court
opinions is the use of different standards of review, namely intermediate
scrutiny by the Second and Fourth Circuits and no articulable standard by
the Seventh Circuit.90 The United States Supreme Court has not defined the
appropriate standard for use in Second Amendment issues. Consequently,
the use of intermediate scrutiny could have been motivated by a view that
the right to gun ownership and carry is not a fundamental right, while the use
of strict scrutiny may reflect the position that ownership and carry of guns
truly is a fundamental right. If the Supreme Court eventually rules on the
application of the Second Amendment to concealed carry, they will likely
clarify which standard of review ought to be applied.

85. Id.at4ll.
86. Id. at 412. That same year, the Supreme Court denied a petition for certiorari, thus
leaving the ban in place and leaving the issue undecided on a national level. Justice Thomas,
joined by Justice Scalia, gave a rare dissent from the denial of certiorari, articulating that
refusal to hear the case amounts to a tacit approval of the ban, which the Justices perceived to
be in contradiction to their earlier rulings in Heller and McDonald. See id. (Thomas, J.,
dissenting).
87. Kolbe v. Hogan, 813 F.3d 160, 168 (4th Cir. 2016) (concluding that strict scrutiny is
the applicable standard of review for Plaintiffs' Second Amendment claim), aff'd, No. 141945, 2017 WL 679687 (4th Cir. Feb. 21, 2017).
88. Hogan, 813 F.3d at 168.
89. Hogan, 849 F.3d 114, 138 (4th Cir. 2017).
90. Compare Kachalsky v. Cty. of Westchester, 701 F.3d 81, 96 (2d Cir. 2012)
(applying intermediate scrutiny), and Kolbe v. Hogan, 849 F.3d 114, 138 (4th Cir. 2017)
(applying intermediate scrutiny) with Moore v. Madigan, 702 F.3d 933, 941 (7th Cir. 2012)
(not applying any tier of scrutiny) and Friedman v. City of Highland Park, 784 F.3d 406, 407
(7th Cir. 2015) (not applying any tier of scrutiny).
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IV. POLICY CONSIDERATIONS UNDERLYING THE CARRY OF CONCEALED
WEAPONS

South Carolina legislators must decide whether removing the permit
requirement is a prudent course of action by evaluating whether concealed
carry produces sufficient public benefit, and, if so, whether removing the
permit would be a way to maximize that benefit while reducing costs to
society. At the very least, the benefits of removing the permit requirement
must outweigh its costs.
Perhaps the most important consideration of any weapons-permitting
legislation is the potential effect such a law will have on public safety. Gunrelated accidents and crime are both serious problems that are felt and
addressed by every state. A host of factors impact the incidence of gunrelated injuries, and various legal remedies can be applied to reduce them.
Historically, one of the most common and hotly debated ways of
legislatively addressing gun accidents and crime is through gun-permitting
laws. For South Carolina, the question that must be answered is this: does
the CWP requirement make South Carolinians safer?
A.

Crime and the Effect of Concealed Carry

In order to gauge the value of South Carolina's CWP law, thorough
analysis is conducted in this Section concerning the effects of concealed
carry on gun crime, both in the United States generally and in South
Carolina specifically.
1.

United States Gun Crime

Between 1980 and 1985, the number of handgun-related homicides
decreased from almost 11,000 to just above 8,000, only to increase back to
11,000 in 1990.91 Between 1990 and 1995, that number increased to about
92
14,000 before lowering back down to 12,000. The occurrence of handgunrelated homicides fell to 8,000 in the year 2000, and in the period leading up
to 2008, the number fluctuated to about 9,000 twice before settling below

91. ALEXIA COOPER & ERICA L. SMITH, HOMICIDE TRENDS IN THE UNITED STATES,
1980-2008: ANNUAL RATES FOR 2009 AND 2010 1, 27 fig.42 (Nov. 2011),
http://www.bjs.gov/content/pub/pdf/htus8008.pdf
92. Id.
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8,000 in 2008.93 During that period of time, handguns remained the most
commonly used weapon in homicides.94
In 1994, The Brady Act was enacted, which requires background checks
to be performed by the Federal Bureau of Investigation (FBI) on all
applications for gun transfers, excluding private transfers.95 Between 1994
and 2010, over 118 million applications for firearm transfers or permits were
subject to background checks.96 Furthermore, "about 2.1 million
applications, or 1.8%, were denied." 97 "In 2010, about 1.5% of the 10.4
million applications for firearm transfers or permits were denied by the FBI
(approximately 73,000) or by state and local agencies (approximately
80,000)."98
Gun ownership across America has experienced a gradual decline over
the past several decades. Household ownership hit its peak in 1977 with
53.7% of households with guns. 99 However, by 1993 that number had
dipped to 45.4%.100 The number dropped further to 36.5% in 1998, and by
2014, only 32.4% of American adults were in households with guns.101
Personal gun ownership peaked in 1985 at 30.5% before declining to 29.3%
in 1993 and 22.4% in 2014.102 Several factors have been proposed to explain
the decline. Such factors include the aging of the current gun-owning
population, a lack of interest in guns by youth, the end of military
conscription, the decreasing popularity of hunting, and the increase in
single-parent homes headed by women, among other explanations.103
Simultaneous with the decrease in gun ownership has been an increase
in the issuance of concealed weapons permits in the United States. From
1999 to 2016, the issuance of concealed weapons permits increased from 2.7
million to 14.53 million,104 a 538% increase.1

05

93. Id.
94. Id.
95. The Brady Handgun Violence Prevention Act was enacted November 30, 1993.
Pub. L. 103-159, 107 Stat. 1536.
96. RONALD J. FRANDSEN ET AL., BACKGROUND CHECKS FOR FIREARM TRANSFERS,
2010 - STATISTICAL TABLES 1 (2013), https://www.bjs.gov/content/pub/pdflbeftlOst.pdf.
97. Id.
9 8. Id.
99. A Shrinking Minority: The Continuing Decline of Gun Ownership in America,
VIOLENCE POLICY CTR. 2 (May 2015), http://www.vpc.org/studies/ownership.pdf.
100. Id. at 2.
101. Id.
102. Id. at 4.
103. Id. at 5.
104. Lott, supranote 1, at 8.
105. 14,530,000 / 2,700,000 = 5.38 (538%).
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Although numerous studies have been conducted on the effects of gun
control, little research has been done as to the effects of concealed weapons
permit laws.106 In 1997, researchers Lott and Mustard conducted a study that
showed that states with less restrictive concealed weapons permit
requirements had lower crime rates than states with more restrictive
permitting laws.1 07 For example, states with "shall issue" laws saw a 7.65%
drop in murders and a 5% drop in rapes, suggesting that people may be less
likely to commit crimes with the knowledge that a host of other people in
society carry concealed weapons.1os
Furthermore, a study conducted in 2009 by researcher Mark Gius
confirmed Lott and Mustard's findings, discovering that between 1980 and
2009, states with more restrictive CWP laws had gun-related murder rates
that were 10% higher than states with less-restrictive CWP laws.1 09 The
study's results suggest that ". . . even after controlling for unobservable state

and year fixed effects, limiting the ability to carry concealed weapons may
cause murder rates to increase."" 0 Importantly, the researcher notes that
"[t]here may, however, be other explanations for these results. Laws may be
ineffective due to loopholes and exemptions. The most violent states may
also have the toughest gun control measures. Further research is warranted
in this area.""'
In 2014, states that allowed concealed carry without a permit had much
lower rates of murder and violent crime than did the states with the lowest
percentage of permit holders.112 In the states that do not require permits, the
murder rate was 31% lower and the violent crime rate was 28% lower."13
Comparing states that do require permits, after accounting for the per capita
number of police and new prison admissions, as well as demographics, statelevel permit data suggests that each one percentage point increase in the
adult population holding permits is roughly associated with a 25% decrease
in the murder rate.114

State-level concealed weapons permit and murder data from 2011 and
2014 shows that states with the biggest increases in CWPs had the biggest

106. Mark Gius, An Examination of the Effects of Concealed Weapons Laws and Assault
Weapons Bans on State-level Murder Rates, 21 APPLIED EcoN. LETTERS 266 (2014).
107. John R. Lott and David B. Mustard, Crime, Deterrence, and Right-to-carry
Concealed Handguns, 26 J. OF LEGAL STUD. 1 (1997).
108. Id
109. Gius, supra note 106, at 267.
110. Id
1 11. Id
112. Lott, supra note 1, at 10.
113. Id at 10-11.
114. Id at 11.
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percentage drop in murder rates." 5 The data further shows that a 10%
increase in the number of permits within the adult population reduces the
murder rate by 1.4%. 116 Important to note, however, is that the
aforementioned estimates have a great deal of measurement error and should
only be seen as suggestive. 117
Although Lott's methodologies are supported by extensive literature,
they have been criticized fairly extensively as well. In 2003, a study
published in the Stanford Law Review responded to Lott's findings by using
different statistical models and an extended time frame for its analysis,
arguing that alleged reductions in crime rates did not correlate with
increased gun-carry." 8 Perhaps the most authoritative review was a 2004
study conducted by the United States National Research Council (NRC)
which found no credible evidence that right-to-carry laws affect crime
rates.1 9 Again, in 2014, a team of researchers analyzed the NRC's findings
and concluded that right-to-carry laws, in fact, increase crime.1 20
In 2014, Lott responded to the challenges made against his study. 121In a
paper, Lott argued that challengers' methodologies erroneously assumed that
"shall-issue" laws immediately create a large influx in the number of permitholders, which falsely shows that as more people get permits the crime rate
does not decrease.122 However, a 2015 study sought to rebut Lott's
argument. The study reviewed CWP issuance in several states over a decade
and found no significant relationship between changes in CWP rates and gun
crime rates.1 23

115. Id.
116. Id.
117. Id. at 28.
118. Ian Ayres & John J. Donohue III, Shooting Down the More Guns, Less Crime
Hypothesis, STAN.
L. REV., Faculty Scholarship Series, Paper 1241 (2003),
http://digitalcommons.law.yale.edu/fss_papers/1241.
119. NATIONAL RESEARCH COUNCIL FIREARMS AND VIOLENCE: A CRITICAL REVIEW
(Charles F. Wellford et al. eds., 2005).
120. Abhay Aneja, John J. Donohue, & Alexandria Zhang, The Impact ofRight to Carry
Laws and the NRC Report: The Latest Lessons for the Empirical Evaluation of Law and
Policy, STAN. L. & ECON., Olin Working Paper No. 461 (Sept. 4, 2014),
https://ssrn.com/abstract=2443681.
121. John R. Lott Jr., Not All Right-to-Carry Laws Are the Same, Yet Much of the
Literature Keeps Ignoring the Differences, CRIME PREVENTION RESEARCH CTR. (Sept. 5,
2014), https://papers.ssrn.com/sol3/papers.cfm?abstractid=2524729.
122. Id. at 2.
123. Charles D. Phillips, Obioma Nwaiwu, Szu-hsuan Lin, Rachel Edwards, Sara
Imanpour, & Robert Ohsfeldt, ConcealedHandgun Licensing and Crime in FourStates, 2015
J. OF CRIINOLOGY (2015), https://www.hindawi.com/archive/2015/803742/.
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South Carolina Gun Crime

The general trends of reduced crime and increased permitting of
concealed carry seen across the United States have also manifested in South
Carolina. Between the time South Carolina's "shall-issue" CWP law was
enacted in 1996 until SLED's most recent crime statistics in 2013, the
murder rate decreased from 0.9 per 10,000 people to 0.6 per 10,000
people,124 a 33% decrease. In that same timeframe, violent crime rates
decreased from 100.3 per 10,000 people to 50.7 per 10,000 people,125 a 51%
decrease.
Without some reason to believe there was causation, observers need to
be very careful about exaggerating the role of correlation. A change in gun
laws is not the only variable. As noted in the previous Section, the decrease
in crime was broader than South Carolina. Furthermore, a variety of
explanations can be offered for the decrease in gun crime. For example, the
prevalence of lead poisoning from leaded gasoline has been linked to high
levels of crime in the 1960s, '70s, and '80s, and the subsequent regulation of
lead emissions in the 1990s has been suggested as a significant contributing
factor to the recent decrease in crime rates.126 Ultimately, there is an array of
literature dealing with the effects of CWP laws on crime with very mixed
conclusions. 2 7

3.

Effect on Law Enforcement

The occurrence of assaults on law enforcement with firearms in the
United States has fluctuated over the past several decades. In 1989, the
preceding ten-year average for assaults with firearms stood at 2933.9, which
increased to a ten-year average of 3317.2 in 1994 before declining to 2715.2
in 2000. 12 By 2005, the ten-year average further declined to 1954.0 before

124. CRIME IN SOUTH CAROLINA 2013, S.C. LAW ENFORCEMENT DIVISION 10 (2013),
http://www.sled.sc.gov/documents/CrimeReporting/SCCrimeBooks/2013/2013%20Crime%
20in%20South%20Carolina.pdf.
125. Id. at 7.
126. Kevin Drum, Lead: America's Real Criminal Element, MOTHER JONES (Feb. 11,
2016),
http://www.motherjones.com/environment/2016/02/lead-exposure-gasoline-crimeincrease-children-health.
127. See supranotes 107-123 and accompanying text.
128. Seth Stoughton, LEOKA Data, Column W (accessed Jan. 10, 2017) (unpublished
data reflecting the FBI's LEOKA data and consolidated by the Sourcebook of Criminal Justice
Statistics) (on file with Seth Stoughton, Professor at University of South Carolina School of
Law).
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rising to 2178.3 in 2013.129 In 2015, the number was back down to 2148.130
A slight overall decline in assaults on law enforcement with firearms can be
observed from this data.
Between 1970 and 2016, the reported number of law enforcement
officers feloniously killed in the line of duty fluctuated greatly. In 1970, the
preceding ten-year average for officers feloniously killed was 63.3, which
rose to 148.8 in 1980.131 That number declined to 76.3 in 1990, and
continued that drop to 64.2 in 2000.132 The year 2010 saw an even lower
number with 54.1 officer deaths on average over the preceding 10 years.133
Finally, the number descended to 50.8 in 2016.134 Importantly, throughout
the decades between 1980 and 2010, most killings of law enforcement
officers were accomplished with firearms, particularly handguns.1 35 In
response to the argument that more gun ownership correlates with less
officer deaths, a 2015 study found that high rates of gun ownership are
correlated with increased rates of line-of-duty deaths.136 As with other
studies in this area, it is controversial and subject to challenge.
In April 2015, a bill was introduced into the South Carolina House of
Representatives that would have removed the permit requirement to carry a
concealed weapon in public in South Carolina.1 37 In order to understand the
impact that such a law would have on society, members of the law
enforcement community were consulted as to the effect they perceived the
law would have on society and on police. In Greenville, South Carolina,
Police Chief Ken Miller said the new law would present new challenges for
police.138 According to Chief Miller, "[i]t's a concern because then anyone
can conceal a weapon."1 39 He also asserted that "[o]ther people from other

129. Id.
130. Id.
131. Id. Column C.
132. Id.
133. Id.
134. Id.
135. COOPER & SMITH, supra note 91, at 23; see also Law Enforcement Officers Killed
and Assaulted, FBI 9 (1999), https://ucr.fbi.gov/leoka/1999/leoka99.pdf/view) (last visited
Dec. 16, 2016) (showing that guns were used in 42 law enforcement officer deaths in 1999).
136. David I. Swedler, Molly M. Simmons, Francesca Dominici, & David Hemenway,
Firearm Prevalence and Homicides of Law Enforcement Officers in the United States, 105
AM. J. OF PUB. HEALTH 10, 2042-48 (Oct. 2015), http://ajph.aphapublications.org/
doi/full/10.2105/AJPH.2015.302749.
137. H.R. 3025, 2015 Gen. Assemb., 121st Sess. (S.C. 2015).
138. Upstate Cops, CWP Instructors React to Bill Ending Permits to Carry Concealed
Weapons, Fox CAROLINA (May 22, 2015), http://www.foxcarolina.com/story/28882953/schouse-oks-bill-ending-permits-to-carry-concealed-weapons.
139. Id.
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states can conceal a weapon and we don't know what their vetting processes
are."1 40 Additionally, the South Carolina Sheriffs Association is opposed to
people carrying weapons in public with no training.' 4
Because there is already a notice requirement for all people carrying a
gun in a vehicle during traffic stops, even without a CWP, a permit does not
present any advantage to law enforcement in those situations. However, the
permit requirement allows law enforcement to be on notice that certain
people are carrying a weapon in situations when law enforcement is
investigating persons of interest. Law enforcement may want to know if a
suspect has a gun, and if they know the person's name ahead of time, they
can search their database to know how much of a threat a person could pose.
Because there is no gun ownership registry, CWP data can help law
enforcement identify at least some individuals who may own weapons.
However, such a use is not definitive because of its limited scope and
because CWP holders have proven to be very law-abiding citizens.142
Consequently, knowing who has a CWP may not substantially help law
enforcement to determine whether a suspect is in possession of a gun since
CWP holders are seldom suspects of criminal offenses.
B. Public Health: Gun-RelatedAccidents
While various data can support arguments that increased legal gun
ownership either may increase, decrease, or have no effect on crime rates,
another significant question for the purpose of this analysis is whether
requiring legal gun owners to obtain permits has any effect on the
occurrence of gun-related accidents.
1.

Accidents in Public vs. Accidents in the Home

Any legislation intended to protect members of society must be drafted
with an idea of who is intended to be the object of protection: the public at
large, individuals in the home, or protecting individuals from themselves. It
is outside the scope of this Note to address gun regulations that protect gun
owners from themselves. Instead, the following analysis considers the
impact of concealed weapons permits on the occurrence of accidents that
harm individuals other than the gun owner, both in public and in the home.
While some data is available on gun-related accidents, very little data can be

140. Id.
141. Fox CAROLINA, supranote 138.
142. Lott, supra note 1, at 15.
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found relating to gun accidents specifically among permit holders or nonpermit holders. Further research should be done in that arena.
There must be some measurable impact from the permitting class in
order to evaluate its effectiveness in keeping the public safe. While the main
rationale behind a permit regime seems to be the protection of society from
the accidental or imprudent discharge of firearms outside of the home, the
permit's effect on gun-related accidents in the home should also be
considered in a comprehensive survey. Completion of the CWP class may
arguably lead a legal gun owner to more safely store and handle his weapon
at home. If most gun owners want to, and will, obtain a CWP, then the CWP
course might reduce gun-related accidents in the home. However, because
most gun accidents appear to happen at home,1 43 and a CWP is not required
for a person to own a gun in the home, then the permit requirement may
have no significant effect on the occurrence of gun accidents in the home.
2.

United States Gun Accidents

Between 2001 and 2014, the number of unintentional, non-fatal injuries
reported in the United States increased from 27,556,102144 to 28,728,927,145
though the actual ratio of injuries to population decreased from 9,673.37 per
100,000 peoplel46 to 9,009.97 per 100,000 people,147 a 7% decrease. During
that same window of time, non-fatal, accidental injuries caused by firearms
dropped from 17,696 14 to 15,928.149 That amounts to a rate drop from 6.21

per 100,000 people 50 to 5 per 100,000 people,' 5' a 19.5% decrease.
Consequently, the use of firearms in all non-fatal, unintentional injuries in
152
the United States went from 0.061% to 0.055% during this timeframe.
Accidental death by firearm (including incidents in public and in the
home) accounted for 0.41% of all accidental deaths in the United States in

143. See infra notes 155, 158.
144. Nonfatal Injury Reports 2001-2014, CTRS. FOR DISEASE CONTROL & PREVENTION,
https://webappa.cdc.gov/sasweb/ncipc/nfirates200l.html (last visited Nov. 2, 2016) (selecting
"2001 to 2001" under "Year(s) of Report").
145. Id. (selecting "2014 to 2014" under "Year(s) of Report").
146. Id.
147. Id.
148. Id. (selecting "Firearm" under "What caused the injury?" and selecting "2001 to
2001" under "Year(s) of Report").
149. Id. (selecting "Firearm" under "What caused the injury?" and selecting "2014 to
2014" under "Year(s) of Report").
150. Id.
151. Id.
152. Id. (17,696 / 28,728,927 = 0.00061 or 0.061%) (15,928 / 28,728,927 = 0.00055 or
0.055%).
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2013.153 Between 2004 to 2013, that rate decreased by 18%, from 649 deaths
to 530 deaths.1 54 Between 1987 and 2004, the incidence of public accidental
deaths increased from 18,400 to 22,700, while those caused by guns dropped
from 600 to 200.155 That means that during the aforementioned time frame,
the involvement of guns in public accidental deaths dropped from 3.3% to
0.9%, a 73% decrease. 15 Data for firearms-related public accidental death
was last recorded in its own category in 2004, but has since been bundled
together with mechanical suffocation, excessive natural heat or cold, fires,
flame, smoke, and machinery, which accounted for a total of 5,900 deaths in
2013. Importantly, the decrease in public accidental death by firearm may
have nothing to do with guns getting safer because it appears that other
means of accidental death became more dangerous.
Between 1987 and 2013, the number of accidental deaths in the home
increased from 21,400 to 66,000, while those caused by guns numbered 800
in 1984, rising to 1,100 in 1993, before gradually falling to a low of 400 in
158
2013. Consequently, between 1987 and 2013, the involvement of guns in
accidental deaths in the home dropped overall by 84%, from 3.7% to 0.61%
of all accidental deaths in the home.1 59
3.

South CarolinaGun Accidents

From 2008 to 2011, the number of total unintentional-injury-related
deaths in South Carolina remained at 2,285, while the rate of occurrence
went down from 50.8 per 100,000 people to 48.9 per 100,000 people,160
likely because the population increased while the incidence of unintentionalinjury-related deaths did not. 1 Of those deaths, 17 were caused by firearms

153. See Injury Facts 2015 Edition, NAT'L SAFETY COUNCIL 53 (2015),
http://www.nsc.org/Membership%20Site%2ODocument%2OLibrary/2015%20njury/2OFacts/
NSCInjuryFacts2015Ed.pdf (530 of the 130,800 unintentional deaths in the United States in
2013 were caused by firearms).
154. Id at 46, 53.
155. Id
156. Id (600 / 18,400 = 0.033 or 3.3% and 200 / 22,700 = 0.009 or 0.09%).
157. Id. at 149, 151.
158. Id. at 145.
159. (3.7 - 0.61) / 3.7 = 0.84 or 84%.
160. NAT'L SAFETY COUNCIL, supra note 153, at 180.
161. See IntercensalEstimates of the Resident Population by Sex, Race, and Hispanic
Origin for the United States: April 1, 2000 to July 1, 2010, U.S. CENSUS BUREAU,
http://www.census.gov/data/tables/time-series/demo/popest/intercensal-2000-2010-national.
html (last visited Dec. 20, 2016) (showing the resident population of the United States as of
July 1, 2008 as 304,093,966); see also Annual Estimates of the Resident Populationfor the
United States, Regions, States, and Puerto Rico: April 1, 2010 to July 1, 2016, U.S. CENSUS
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in 2011, meaning that guns were used in 0.74% of all unintentional-injuryrelated deaths in South Carolina.1 62
In South Carolina, 44.4% of the population owns guns. 16 As of
December 31, 2015, SLED reported 276,084 active CWPs in South
Carolina,164 which amounts to approximately 5.6% of South Carolina's total
population and 7.3% of its adult population. 1 Of the 63,061 permits issued
in 2015, 30,442 were new permits and 32,619 were renewals.
Properly managed, firearms can be effective tools for protection from
lawless gun carriers in society. As such, legal gun owners arguably should
know how to properly use their weapons before carrying them in public.
Proponents of the concealed weapons permit may draw attention to the
impact of a class requirement on the rest of society. Under such an
argument, even legal gun owners may not know how to properly handle their
firearm at first, so they should have some education before carrying, much
like the requirement of drivers licenses for legal car owners whereby
applicants must meet minimum standards to avoid accidents by
inexperienced drivers. South Carolina's CWP class requirement is designed
to ensure that public carriers of legally-purchased concealed guns know how
to safely and legally operate them. Without a CWP course, the occurrence of
gun-related accidents could increase.
The counterargument to the previous position, using the driver's license
example, is that even though competency tests for vision, knowledge, and
road skills are required for anyone to obtain a driver's license in South
Carolina, driver's education is not required for applicants who are eighteen

BUREAU, http://www.census.gov/data/tables/2015/demo/popest/nation-total.html

(last visited
Dec. 20, 2016) (showing the resident population of the United States at the end of 2011 as
311,663,358).
162. NAT'L SAFETY COUNCIL, supranote 153, at 179.
163. Bindu Kalesan, Marcos D. Villarreal, Katherine M. Keyes, Sandro Galea, Gun
Ownership and
Social Gun
Culture,
2015 INJ.
PREVENTION
2
(2015),
http://injuryprevention.bmj.com/content/early/2015/06/09/injuryprev-2015-041586.full.pdfvk
eytype=ref&ijkey-doj6vxOlaFZMsQ2 (laying out the statistics related to gun-owners from
2013).
164. Concealed Weapon Permit Statisticsfor 2015, S.C. LAW ENFORCEMENT DIVISlON,
http://www.sled.sc.gov/CWPStats.aspx?MenulD=CWP (last visited Oct. 25, 2016) [hereinafter
SLED].
165. Quick Facts South Carolina, U.S. CENSUS BUREAU, http://www.census.gov/
quickfacts/table/PST045215/45,00 (last visited October 25, 2016) (as of July 1, 2015, South
Carolina was home to 4,896,146 people, 22.3% of which were under eighteen years of age;
calculations of gun permit percentages to population were based upon these statistics).
166. SLED, supra note 164.
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years of age or older.167 More people are licensed to drive than to carry
concealed guns,
and driving is something most adults do on a daily basis
that puts an abundance of people at risk for injury, so requiring a simple test
before driving is justified. Indeed, in South Carolina, more people are killed
by car accidents than by gun-related incidents.169 Thus, under this position,
because guns pose less of a threat to the public than cars do, a licensing
regime should not be required for carrying guns in public.
As noted in regard to the discussion of gun crime, a correlation between
decreased gun accidents should not automatically be made with increased
issuance of CWPs. Especially in the case of gun-related deaths, many
explanations may be offered to understand the trend. For example, improved
trauma care may have reduced the number of deaths resulting from gunrelated incidents. Consequently, observers must carefully consider various
interpretations of the facts.
4.

Public Sense ofSafety

The CWP class is designed to ensure that gun carriers know how to
safely handle and legally carry their firearms. One component of the class
informs participants of the laws that define the proper places to carry a
firearm and places where permit-holders are prohibited from carrying, such
as courthouses, schools, and jails. In theory, such a provision in the law is
designed to prevent the threat of gun crime and accidents from occurring in
those certain places, with trained law enforcement being the only people
carrying weapons there.
Another rationale in educating potential gun-carriers where they may
not legally carry guns is to avoid unnecessary alarm by the public and
unnecessary punishment of otherwise law-abiding citizens. Importantly,
from 1991 to 2013 the weapons law violation arrest rate decreased by

167. Initial Driver's License, S.C. DEP'T OF MOTOR VEHICLES, http://www.sc
dmvonline.com/dmvnew/default.aspx?n=initial-driver-license (last visited Dec. 16, 2016).
168. SLED, supra note 164 (in 2015, 276,084 people were licensed to carry a concealed
weapon in South Carolina); see also Historical Information and Statistics, DEP'T OF MOTOR
VEHICLES, http://www.sedmvonline.com/dmvnew/default.aspx?n=historical_information (last
visited Dec. 16, 2016) (in 2015, 3,724,946 people were licensed to drive in South Carolina).
169. See South Carolina Traffic Fatalities, S.C. DEP'T OF PUB. SAFETY 5,
http://www.sedps.gov/ohsjp/fact%20book/2014%2OFact%2OBook.pdf (last visited Dec. 16,
2016) (in 2014, 823 people were killed in fatal crashes in South Carolina); see also Stats ofthe
State of South Carolina, CTRS.
FOR
DISEASE
CONTROL
&
PREVENTION,
https://www.cdc.gov/nchs/pressroom/states/southcarolina/southcarolina.htm (last visited Dec.
16, 2016) (stating that there were 764 firearm deaths in South Carolina in 2014, compared to
823 deaths from car crashes).
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33.3%.170 However, the decrease in weapons law violations may be the
result of violators becoming more proficient at concealing their weapons.
More education may not be reducing violations at all. Further research
should be conducted on the effect of the permit requirement on weapons law
violations.
V.

STRUCTURING CONCEALED
PREFERRED POLICIES

WEAPONS

PERMITTING

To ADVANCE

Based upon a person's conclusion from the previous Section as to the
value of concealed carry and its effect on the public, legislation can be
crafted to reflect that determination. If concealed carry is found to be
beneficial to the public in any degree, then the costs of regulating it by
permit should be considered. The following analysis evaluates the cost of
CWP training to individuals and the cost to society, and considers whether
the cost is overcome by any argued benefit.
A.

Training: The Resource Cost to Individuals

In order to obtain a permit to carry a gun in South Carolina, one must
take a gun safety course that has been approved by SLED. The course often
takes eight hours to complete, though the requirement that the class be at
least eight hours long was removed in 2014.171 Furthermore, after
completing the class, permit applicants must wait up to three months to
receive the actual permit after SLED performs background checks and
processes the applicants' fingerprints.172
1.

Time

Time is a resource. People cherish the time they spend with loved ones.
Many jobs are paid by the hour, and many companies bill their clients by the
hour. The old adage "time is money" evokes a reminder of the implicit value
of time in everyday life.
When evaluating costs and benefits, time spent is a key determination.
Evaluation of South Carolina's permitting requirement is no different. The

170. S.C. LAW ENFORCEMENT DIVISION, supra note 124, at 46.
171. Gov. Nikki Haley Signs Concealed Carry Reform Bill, WBTW NEWS13 (Feb. 11,
2014), http://wbtw.com/2014/02/1 1/gov-nikki-haley-signs-concealed-carry-reform-bill/.
172. South Carolina Concealed Weapon Permit Application, S.C. LAW ENFORCEMENT
DIVISlON, http://www.sled.sc.gov/documents/CWPApplicationForm.pdf (last visited Oct. 25,

2016).
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time cost to society must be at least one policy consideration when deciding
whether to change the permitting law. A person's valuation of the cost of
time spent compared to the perceived benefit obtained from it will help
determine whether the permitting requirement is a prudent choice for South
Carolina.
The time cost of getting a CWP, especially the time needed to take the
course, may discourage some people from getting a permit because of lost
work. Poorer people who must work multiple jobs to support their families
may not have sufficient time to take the class and, consequently, may be
excluded from getting a permit by the current class requirement. Without the
CWP requirement, more legal gun owners could carry their weapon without
the time delay of obtaining a permit, which may result in more legal gun
owners carrying in public.
Essential to a consideration of the time cost of the CWP requirement is
whether the value of the permit to the public outweighs the time cost to
individual permit-seekers. Some studies show removing the permit
requirement results in more crime, while other studies show safer outcomes
when a permit is not required. 173
As shown earlier in this Note, it appears that crime has gone down since
the permit requirement has been in place in South Carolina.1 74 Whether that
trend would reverse if the permit requirement were taken away is yet to be
determined. A definite connection between the permitting requirement and
decreased crime has not been established by available data.
2.

Money

In addition to the consumption of time, those who take the permit class
in South Carolina experience a monetary cost in order to carry a weapon in
public. Class fees paid to an instructor range between fifty and one-hundred
dollars, while an application fee of fifty dollars must be paid to SLED.i17
Such a requirement may discourage some legal gun owners, especially the
poor, from obtaining a permit.
However, one may argue that society fares better when only people
serious enough to pay fees and take a class are the ones who carry a weapon
in public. Under this position, fees for the class and the actual class time can
be viewed as comparable to consideration in a contract or a layaway fee for

173.
174.
175.
176.
officers).

See supra notes 107-123 and accompanying text.
See supra notes 160-62 and accompanying text.
S.C. CODE ANN. § 23-31-215(A)(6).
See id. (the fee may be waived for disabled veterans and retired law enforcement
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a Christmas present. People are more likely to take an action seriously when
they have time or money invested in it, and less likely to engage in it at all if
the personal cost exceeds the value of that activity to the individual.
Importantly, fees have been shown to discourage people from obtaining
a CWP. In the United States, every ten-dollar increase in fees for a CWP
causes one half of a percentage point decrease in the amount of the adult
population with permits. 7 7 However, the counterargument can be made that
those with an abundance of time and money do not take the responsibility of
carrying a gun less seriously simply because of their situation in life.
Without a permit requirement, there would be no individual cost other
than the cost of a weapon and ammunition. As a consequence, CWP
instructors would see less business. In the absence of a permit requirement,
some people may still take the class to have permit reciprocity with other
states, but removing the requirement would greatly reduce the amount of
business that CWP instructors currently receive.
However, the economic impact of removing the CWP class requirement
may actually be minimal. Teaching a CWP class is not a very large portion
of a gun store's revenue, and private CWP instructors can teach the class on
the side. For example, assuming that the class costs between fifty and onehundred dollars per person and that the 30,442 new permits issued in 2015
is typical for a given year,1 79 over 1,000 licensed class instructors in South
Carolina's shared between $1,522,100 and $3,044,200 of total class fees.''
Additionally, removing the permit requirement may encourage more gun
sales, which could monetarily benefit local gun retailers who currently offer
CWP classes.
Furthermore, SLED would not receive the money currently obtained
from processing permit applications. Such a loss of funding could arguably
cause a negative impact on the effectiveness of law enforcement. However,
the funding is somewhat minimal. First-time CWP applicants and those
seeking renewal (which must be done every four years) must pay fifty
dollars to SLED.182 However, the fee must be waived for disabled veterans
and retired law enforcement officers.183 In 2015, 63,061 first-time and

177. Lott, supranote 1, at 10.
178. § 23-31-215 (A) (6).
179. SLED, supra note 164.
180. CWP Instructors by City, S.C. LAW ENFORCEMENT DVIslON, http://www.sled.s
c.gov/documents/cwp/CWPnstructorsForWeb.pdfMenulD=CWP (last visited Dec. 20,
2016).
181. $50 x 30,442 new CWPs = $1,522,100; $100 x 30,442 new CPSs = $3,044,200.
182. S.C. CODE ANN. §§ 23-31-215(A)(6), (P)(1) (2015).
183. § 23-31-215(A)(6).
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renewal permits were issued' 8 4 at a cost of fifty dollars per application,8 5
resulting in an estimated $3,151,550 of revenue, though the final amount
was likely less since the estimated amount does not consider fee waivers. If
the fees only cover the administrative costs of handling applications,
removing the permit requirement would not affect the SLED budget at all.
As such, the loss of such funding may prove to not have any substantial
effect on law enforcement.
B. Resource and Transaction Costsfor Society
In addition to the financial costs to individuals, removing the CWP
requirement in South Carolina may have a financial impact on the state as a
whole. Society absorbs the costs of gun crime through funding of law
enforcement, and it absorbs the costs of some gun accidents by funding
Medicare that may go to pay medical bills of injured beneficiaries.
Furthermore, civil lawsuits against those who cause injury and death are also
costly. The impact that gun-carry legislation has on gun-related injuries will
necessarily affect the financial costs to taxpayers.
1.

Costs of Gun Crime and Accidents

By one estimate, the total annual cost of gun-related injuries in the
United States, both intentional and unintentional, is $229 billion. 6
Consequently, any state government has a vested interest in seeking to
reduce gun-related injuries, not only to protect the lives of citizens, but also
to stem the substantial financial cost to society as a whole.
As noted above, the impact of the CWP on the incidence of gun injuries
is subject to a host of debate. Statistical data indicates that while gun-carry
has increased, gun-related injuries have decreased; however, more research
must be done before concluding a correlation between the two data points.
State funding could be allocated toward such research, allowing the
legislature to have a more detailed understanding of the cost effects of South
Carolina's CWP requirement on the incidence of gun-related injuries. The
cost of gun injuries is a relevant legislative issue, as those costs are inherited
by injured individuals, incarcerated individuals, and taxpayers.

184. SLED, supra note 164.
185. § 23-31-215(A)(6).
186. Mark Follman, Julia Lurie, Jaeah Lee, & James West, Uhat Does Gun Violence
Really Cost?, MOTHER JONES (May/June 2015), http://www.motherjones.com/politics/
2015/04/true-cost-of-gun-violence-in-america (based on research conducted by Ted Miller,
researcher with the Pacific Institute for Research and Evaluation).
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Costs ofLitigation

Whenever a particular activity is regulated by law and has punishment
associated with disobedience, there are costs associated with prosecution of
such crimes. In the current system, there is a cost to prosecute people who
carry a weapon without a permit. That cost is inherited by the taxpayer to
pay for criminal prosecutors and public defenders in such cases.
Furthermore, more gun injuries can lead to civil litigation to recover for
medical bills and other damages related to gun injuries and death. Such
litigation puts a burden on the court system and on those who fund the court
system: the American taxpayer.
VI. CONCLUSION

Concealed weapons permit laws across America are experiencing a
trend toward less restriction, with some states doing away with the permit
requirement entirely. Furthermore, gun ownership continues to decline.
Although gun-related accidents and crime have also decreased, many
alternative explanations are available. Ultimately, gun injuries still persist,
especially in South Carolina.
Law enforcement, which experiences the brunt of many gun-related
injuries and must respond to the injuries of others, has expressed disdain for
a measure to remove the permit requirement in South Carolina. The inability
to know who is carrying a weapon poses a level of danger and anxiety for
officers who must contend with the threat of gun violence on a daily basis.
However, owners of both legally and illegally-obtained guns can easily carry
those guns illegally under the current permit regime. Consequently, moving
to a permit-less carry regime arguably would not help law enforcement more
safely or efficiently determine which people are true threats.
Additionally, the concealed weapons permit class teaches legal gun
owners how to safely and legally handle their firearms in public, which can
be seen as a boost to public safety. When most people carrying guns in
public know how to safely use their weapons and understand the gravity of
their responsibility as gun-carriers, the public is arguably safer than in the
absence of such training. That same benefit can arguably be seen in the
home context as well. However, others may view the permit requirement as
a needless expenditure of time and money, delaying owners of legallypurchased guns from protecting themselves in public.
While much data is available for the purpose of the preceding analysis,
much of the researchers' findings simply offer suggested explanations rather
than definitive conclusions. For example, causation between CWP laws and
lower incidence of gun accidents and crime needs to be established before
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such a conclusion can be stated as true. However, further study should be
conducted in geographical areas where more guns have led to more crime in
order to determine if such a link is particular to the circumstances of that
area or if a more general principle can be gleaned.
Ultimately, the General Assembly must decide for the people of South
Carolina whether to make major changes in the way life is conducted in the
state. Those decisions have lasting impacts, and in the case of guns, the
impact will be measured by the number of lives lost or saved and the number
of injuries caused or prevented. Consequently, the foregoing factors should
be evaluated by the South Carolina legislature before acting to abolish the
concealed weapons permit requirement.
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